The ‘What If’s?’ of Mental Health Job Retention

Every job retention case is unique and sometimes, even with the best will in the world, things don’t go according to plan.

Set out below are some of the common dilemmas and pitfalls or the times when some of the parties just refuse to ‘play’.

(A) The employer refuses to engage with you

1. This problem may have arisen because you have not positioned yourself and your service clearly to the employer. Always aim to make clear that your service is constructive, impartial and solution focused. Your aim is to provide a service to the employer as well as the employee. This information should be conveyed in writing (or via a pdf. letter sent by email), and then followed up with a phone call to the HR or Line Manager. You also need to include a signed consent form, that formally gives the employee’s authorisation for you to speak to relevant parties and to discuss their case.  

2. If you are working closely with the GP and local mental health services (and with their authority), you can ensure that all Mental Health/Medical Reports endorse your work and recommendations. If the employee is going to see an OH Physician or Advisor, you can ensure that your own letter or the GP/Medical letter accompanies the employee to the OH meeting. Better still, accompany the employee yourself! Remember to be tactful and diplomatic, judge how receptive the OH advisor is to your presence and pick your timely moment to offer your perspective. A simple bullet pointed sheet to outline the issues/barriers/adjustments can be left with them, and hopefully your ideas will be incorporated into the OH report back to the employer. Remember, failure to accept ‘specialist advice’ is regarded as discriminatory under the Equality Act 2010.
3. Channel your advice and support through a Trade Union Rep, who can act on your behalf.

4. Another option is to engage with the employer vias ACAS. Remember it is possible to receive ACAS assistance without the requirement to submit a claim. 

5. Remember that first impressions – even down to your appearance – will either uphold or undermine your credibility. Impartiality and professionalism are key elements in engagement. 

(B) The employer feels that your report is biased against them

1. In cases where there appears to be employer negligence, disputes, bullying or formal measures are being actioned, it is essential that a thorough work-place assessment be carried out. Don’t take the client’s word for it. Remember ‘one story is good until another is told’. On performance issues, do gain a sight of staff appraisals and supervisions notes. Clients can be unreliable witnesses at times, particularly when they are interpreting things over-emotionally or with an unnecessary negative bias. Do get line manager’s and colleagues’ views of relevant issues. Most problems of this nature can be avoided if you do this.

2. EA’s need to be willing to ask their client difficult questions. For example, if a client is accused of swearing at a colleague, ask them if they swore at the colleague. If they deny it, ask what did happen etc. EA’s should step back and review the information from both sides.

3. Good supervision of Employment Advisers can help identify situations where you have become over-involved (‘transference’) with a client and where the client is clouding your judgement. Good peer supervision can help you to maintain neutrality and boundaries. 
4. Sometimes the employer is simply refusing to accept the truth about their work-culture – fear of litigation is often a factor. The Employment Adviser has a duty to ‘tell it as it is’, without ‘fear or favour’. If you have unearthed some organisational issues, which may prove compromising to the employer, it is best to informally talk them through with HR prior to writing your report; their response can then be incorporated into the report. Remember you are always looking for a ‘win win’ outcome. Anything less will be unsatisfactory to both parties, although you need to make it clear that compromise on both sides may be necessary!

(C) Your client feels your report is biased against them

1. This issue can occur when your client’s response to stress is one of ‘fight not flight’.

2. Your assessments can identify a history of conflict in relationships and a tendency to ‘scapegoat’ in challenging situations. Did similar events occur in previous jobs?
3. Close partnership working with your client’s therapist is essential in such cases in examining recurrent relationship dynamics and patterns and developing effective recovery strategies. You can give feedback to the therapist on the impact of your client’s behaviour and they can enable you to re-enforce coping skills which have emerged from therapy sessions

4. On the theme of, ‘if we do what we’ve always done – we get what we’ve always got’; we must help our client to address these issues therapeutically. Insight might be gained through discussion of the TA Model of Parent-Adult-Child, or by sharing the Karpman ‘Drama Triangle’. 
5. Again, talk the situation through with your client before consigning it to print and agree, if possible, a way of resolving the issue.

6. In such cases, it is essential for your client to trust you and your discernment. Your role is not to defend them at all cost but to provide a ‘reality check’ where necessary. If you do not do this, not only will your professional integrity be compromised, but also you will set up your client for failure and subsequently leave them vulnerable to even greater psychological damage. These cases can often be resolved through mediation – once your client has developed some insight and emotional resilience.

7. Good supervision is essential to help support the EA, when their own buttons may have been pushed. In such cases, it may be necessary to refer on the client to another colleague.

8. A written Client Contract, clearly explaining the service you offer and what is expected by your client and what they can expect from your service to achieve a successful outcome, can remove ambiguity and sources of friction with your client. Don’t compromise your professional integrity, keep the terms of service under review, don’t let a client intimidate or bully you (for example, threatening complaints etc) but do review the work/report you have done. You may have missed something, and the client may have a point! 
(D) Your client doesn’t want you to talk with their employer  

1. Trust sometimes must be earned, and it may be an interim solution that you agree initially to offer support solely to your client, agreeing not to make any contact with the employer, but advising them and helping them to regain some degree of resilience. It is common that once you have developed a therapeutic alliance with your client, and they can see that you are a safe pair of hands, they then agree to you contacting their employer.
2. You must explain to your client that it is essential for you to get the whole picture if you are going to be able to help them to find solutions. You will be compromising your professional standards to do otherwise.

3. Discuss the pros and cons of disclosure and explain how you could set out mental health issues using normalising language, and in a way that helps the employer to better understand the client’s difficulties. Reassure them about confidentiality. 

4. If your client insists on dealing directly with the employer, then your role can be to empower and advise your client on appropriate strategies. You need to assess clearly whether your client has the emotional resilience to carry out successful self-advocacy. If not, then (2) applies.

5. A letter from you to the client, explaining the key issues, barriers and recommendations – essentially a written summary of the things you have discussed together – could be shared with the line manager or HR manager, in lieu of you making direct contact yourself with the employer. This is a halfway house of sorts: it enables the client to remain in control of communication, yet also allows you to convey advice. 
6. It’s worth remembering that there is sadly still a stigma with mental health issues and in some situations your direct involvement with an employer may be damaging. 

(E) Occupational Health refuses to acknowledge your credibility or role as Case Manager

1. Channel your reports through the GP or the client’s clinician, whose own letters and reports will carry more weight with OH physicians. If in secondary care mental health, clinicians such as psychiatrists or ward SHO’s are often amenable to you drafting a letter setting out beneficial adjustments, and then underlining such advice for OH to consider. 

2. Such problems can be avoided by the introduction process set out above. Explain, that you are there to be his ‘eyes & ears’; through conducting objective workplace assessments etc. and providing an effective channel of communication with the client’s GP. 
3. The caselaw on OH reports is that employers cannot use them to defend refusal to make reasonable adjustments. Also, it is worth noting the qualifications of the OH assessor, if they have no MH qualifications and the employer is being difficult it may be worth tactfully pointing this out and suggesting it commissions a MH OH assessment with a suitably qualified professional.

(F) Your client is being ‘ganged up’ on by a whole group of work colleagues who harass them and take out grievances.
1. This is called ‘mobbing’, a term commonly accepted in Western Europe and America but is less recognised in the UK. The victim, often a line manager, is instructed to carry out unpopular policy changes which lead to them being scapegoated and then abandoned by senior management in favour of the ‘majority’. This can lead to your client becoming socially isolated and will be seriously damaging to their mental health.
2. This can be avoided by good induction for new employees.

3. Clear rules for staff behaviour, particularly with new colleagues. Strong staff governance and clear policies to promote dignity and respect.

4. Management intervention at the first sign of ‘mobbing’.

5. Clients’ should contact the Regional Organiser of their trade union – not the local rep. as they can often be part of the problem and describe the behaviour they are being subjected to.

6. Your client needs to take note of dates, actions and events.  A timeline of events can often be helpful in complex cases.
7. Check the employer’s relevant policies and procedures.

8. Be clear about what outcome your client wants from your intervention, i.e. exit package, formal grievance or mediation.
9. Ensure your client is emotionally resilient enough to engage in grievance or mediation with objectivity, before recommending this option.
(G) Mediation is not appropriate for your client at the time it is recommended by the employer.
1. Mediation should not proceed if; in your opinion your client is not sufficiently emotionally resilient to benefit from the process. Your client should have developed a good understanding of how they come across to others and to have gained an understanding of their own psychological condition.
2. Mediation should never take place whilst grievance or disciplinary actions are ‘current’. If these processes are temporarily suspended, then mediation can still take place.

3. If the employer, erroneously, insists on a report to be sent to Human Resources. Mediation should be a confidential process between the parties. As each case is unique, an argument can be made for information to be passed to external people, with the agreement of both parties, should this disclosure benefit the mediation process.
4. If you believe that the employer is using it as a tactic without goodwill towards your client or their adversary. 
(H) There has been a grievance process and/or litigation and your client is unsure of the psychological impact it will have when they resume work; particularly when some colleagues were witnesses against them and some for them.
1. Evidence shows that employees who take out successful grievances against their colleagues or line managers will often leave the organisation within a year of making the complaint. In such cases post-grievance mediation can be essential in helping colleagues heal their differences and work productively together. 

2. Experience demonstrates that grievances are a last resort as they often cause more trouble than they solve. Worth holding this in mind and reminding your client of it too. 
(I) The employer refuses to allow you to support your client in grievance disciplinary procedures, stating that only colleagues or trade union representatives can attend.

1. A letter from your client’s GP or Clinician, stating that attending such a meeting without the emotional support of the Employment Advisor could be psychologically damaging to their patient. In such cases this should be considered as a ‘reasonable adjustment’ as described in the Equality Act.  This has been tested in case law.
(J) Your client’s Trade Union Solicitors do not believe there are sufficient grounds for a legal claim against their employer   

1. If you and your client still believe you have a good case, then you can advise them to seek the help of an Employment Law Advisor at the Citizen’s Advice Bureau, a trainee barrister (whose services will be free or ‘pro-bono’) or even free legal help through their own Home Insurance (get them to look at their policy!). Ask colleagues for advice on good law centres in your geographical patch. 
2. Do remember that a written ‘Back to Work’ Report based on your assessments is vitally important in all cases of litigation and grievance.

3. Do encourage your client to complain to their Trade Union if they feel that the legal advice offered has been unsatisfactory.  It is important to note that many union solicitors will only take on cases that have a high chance of success or will change case law.
(K) Your client wants to leave their job and although they may have good grounds for litigation, they do not want the stress of taking their case to Employment Tribunal

1. If there is a tacit acknowledgement by the employer that irregularities have occurred; then it may be possible to negotiate a settlement/exit agreement’, formally known as a compromise agreement. 
2. The employer will be unlikely to suggest this, as they will be wary of appearing to be putting pressure on your client to leave. However, if you have sounded out first with your client whether they would be open to an option of leaving with a financial sum, you can then approach the employer, asking for a ‘without prejudice’ conversation. This should be with a senior HR associate, or the director of the company, if it is an SME. 

3. The compensatory settlement with your client should include:

a. Some financial recompense of the psychological damage and personal injury incurred (perhaps as a result of over-loading or bullying), and a figure that reflects the further recovery time needed before applying for a new job. 

b. Length of service, monthly salary, and outstanding leave should all be factored in.

c. Consideration of the current state of the labour market/economy, for instance it can be argued that due to a lack of jobs and competitive job market it may take longer to gain comparable new employment

d. Cost of training and time for ‘job search processes’ should be further factors. Some employers agree to pay for several sessions with a career coach (more common with executives).

e. Details of return of property – e.g. mobile phone, company car will be included. It maybe possible to include the company car in the agreement or at least the possibility of purchasing this car at a greatly reduced price. This would be preferable to your client having to buy a new car.

f. The sum is tax free up to 30K. 

g. The employer should pay a sum (usually about £500) for a solicitor to act on your client’s behalf to check that the proposed settlement is fit for purpose. The EAT now say anything less is unrealistic.
h. Within the agreement will be a ‘no blame’ clause, which means no further action may be taken by your client. A compromise agreement is a once and for all settlement. The client must also agree to a confidentiality clause, to keep the agreed payment confidential. Also included would be a commitment by the employer to provide a positive job reference.

i. Settlements can be negotiated up/down. Make sure your client is being realistic. In terms of value – if a client may win £20k in the ET and their case has a 50% chance of success they should consider a settlement of £10k (50%) plus outstanding holiday/notice to be good. 

Terms can be negotiated. Confidentiality terms can be softened but     not removed. If the settlement is via a settlement agreement, then let the lawyer do the negotiating on terms. If it is via a COT3 you will need to be a bit more involved. 

If an employer is not willing to settle, then client may need to think about whether he/she should claim (most claims settle) with this in mind. If the client is not robust enough for litigation, then it may be a case of following medical advice about what is in client’s  best interest.
(L) Your client has been told by their GP or IAPT Clinical Team Assessor that there is a six- month waiting list for the psychological therapy your client needs.

1. Ascertain from the HR manager whether your client‘s employer has access to any privately purchased employee wellbeing support, such as an EAP (Employee Assistance Programme). Face to face counselling, CBT and even specialist PTSD therapy is often available through such services. It is surprisingly common for employees to remain unaware that such EAP services even exist! 
2. Sometimes the spouse of your client has private health insurance through their own employer and the whole family is covered.

3. If you really believe that not accessing the psychological therapy will present a significant barrier to returning to work, it may be worth recommending to an employer (HR manager) that they consider funding the client to access this privately. As a case manager, this would come within the auspices of your role to source a local therapist. You need to ensure they are suitably qualified, agree fees for up to 6 sessions, and are willing for your client to have a free face to face initial meeting to discuss issues and ensure compatibility – your client needs to feel empowered and comfortable with the therapist. Brief strategic therapies such as solution focused counselling are far preferable to psychoanalytic psychotherapy for most clients’ issues and discourage dependency. 

4. Explore alternative, reliable third sector sources of psychological support in the community: most areas have charities/ mental health/ counselling organisations that offer a limited number of sessions. Do an internet search of mental health specialist services or ask at the CAB. Don’t forget that ex-veterans can access Combat Stress and similar services. 
5. The Employment Adviser may well find that on completing the assessment process and addressing environmental issues, the necessity for specialist therapist is alleviated. Your client can also significantly benefit from self-management techniques including improved diet, physical exercise, mindfulness and relaxation. ‘Self-help’ books and respected internet sites can also be helpful in better explaining their condition and ways of promoting recovery. Work-place adjustments will also reduce the causes of workplace stress.

(M) A referral has been made not for Job Retention but to assess whether someone should be retired on the grounds of ill-health – should I accept this case?
1. Yes! 

2. Often the employer, without expert advice, has suggested this route because they simply don’t know what else they can do.

3. The employee themselves may feel so demoralised that they have chosen this route – particularly if their line manager has no confidence in their ability to perform in their job role.

4. By conducting your comprehensive assessments, you may well be able to identify the adjustments that will make a return to work feasible either to their current post or redeployed to another work area.

5. A mediation process could assist in mending broken relationships and restore confidence.
6. If points 3-5 do not work out then you can support your client to seek another career path, bearing in mind that with ‘ill-health’ retirement the individual would have to seek employment in another work area entirely or forfeit their retirement pension or be prevented from working for a stated amount of years.
7. If your client is a union member the regional organiser could lead in the negotiations to secure ill health retirement – you can make sure that all supportive medical reports are channelled to Occupational Health. It will be an OH Physician who signs off IHR. 
8. Because the rules and regulations regarding ill health retirement are now much more stringent, it is common for requests by clients to be rejected initially, but these can often be overturned on appeal.  If you have a challenging case like this, then please bring it to the network who have a wealth of experience in challenging these decisions.

9. If your client agrees to go down the early retirement route, it is important that they leave well and that your client receives appropriate acknowledgement for their contribution to the company/organisation. Retirement gifts/cards signed by colleagues/going out for dinner with colleagues etc. Importantly, all these suggestions are in line with your clients wishes.
(N)The clinicians working with your client think that you are divulging too much information to the employer and are worried about whether the information is being stored correctly.
1. Reassure clinicians that all information is retained and disclosed in accordance with the General Data Protection Regulation (GDPR) formally known as the Data Protection Act 1998.
2. Always inform small businesses of their legal obligations and be able to provide them with a copy of GDPR Legal Guidance when necessary. Ensure your organisation is GDPR registered. 
3. Explain to clinicians the importance of appropriate disclosure (on a need to know basis) in order to put in place ‘reasonable adjustments’ in the back to work plan. 
4. Advise clients who have been in mental health services for a long time of the problems they could face by ‘over disclosure’. Consider whether historical facts are likely to be pertinent to the current situation, or unnecessarily anxiety provoking to the employer!
5. Job Retention/Employment Advisors should always place the emphasis on function rather than diagnosis and ensure that all information given to employers is in accessible language – something that not all clinicians do!
6. Be aware that certain jobs are safety critical and there will be a requirement that the health professional or EA discloses any medical information that could potentially affect the client’s ability to perform the duties of their job, or that could endanger others. These could be driving jobs, working trackside on railway lines etc. 

7. Inform clinicians that no information is given to anyone without their full permission and it is good practice to ask clients to sign a consent form.
8. Remember that information given to Occupational Health is now regarded as having informed the employer under the Equality Act 2010.

(O) The employer is withholding critical information which would support a client’s case, and/or the client wishes to gain access to the information held about them by their employer

1. On request, your client can gain access to all information about them stored either electronically or in paper files.  The client has the right to  make a subject access request to the employer asking for information contained within a clients’ personnel file, occupational health reports and so on.  Further information can be obtained from the Information Commissioners Office and the London Job Retention Network holds a template which can be forwarded upon request.
2. For example, a client wants to raise a grievance for disability discrimination, if the client has not been receiving regular supervision, appraisals or other ‘reasonable adjustments.’ A formal data access request can be utilised and used as evidence in an internal grievance and/or legal claim.  
This list is not exhaustive but is based on the experience of practioners in the Job Retention Network and will, in the course of time be added to.

Roger Butterworth

Enquiries: rogerbutterworth1@gmail.com
(With special thanks to Dave Costello, Lorraine Looker, Elizabeth Davey (solicitor) and Network Members for their contributions)

This Version Updated: February 2020
PAGE  
8

