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Aims of the session

• To have enough information to support clients in work during the
current situation

 To assist them to retain work where possible and negotiate the
current situation

 To be able to sign post them for further assistance as necessary

CAVEAT- this webinar is about supporting your clients and provides general information about
the new job retention scheme and other employment right issues arising out of COVID19. This is
not legal advice nor should any individual rely on it . They should seek advice relating to their
own particular circumstances.



What will we be considering today?

What does it mean to be furloughed?

 The Coronavirus Job Retention Scheme

 Employment rights if you are self-isolating or shielding


 What employers can and cannot expect of you

 Employment rights if you lose your job



‘Furloughed’

New concept- to cover situation where a worker remains in employment
but is not provided with any work.

To be furloughed you need not to be doing any work at all.

Furloughing cannot apply to someone asked to reduce their hours.

Employees cannot do any work for their own employer whilst
furloughed, and nor can they provide services for or generate revenue
for any linked or associated organisation.



Lay off

Contractual right of an employer to require an employee to remain at
home for period while no work- on reduced or no pay

Has to be contractual terms to allow this

Unusual now –

Statutory right to guarantee payment- if contract silent or statutory

The maximum is £30 a day for 5 days in any 3-month period - so a
maximum of £145.

Unlikely to come across but might do so

May be entitled to redundancy payment if lasts over 4 weeks



Coronavirus Job Retention Scheme

Announced by government on 20th March 2020

Portal for employers to submit claims opens 20th April 2020

There have been various versions of guidance issued most recent of
which was 17 April 2020

There is separate guidance for employers and guidance for employees

Guidance issued to assist employers to make calculations of what
claiming for each employee

Calculator facility for employers now being made available



What is it about?

Allowing employers to temporarily cease providing work to some or all
of their employees where they have to close down or reduce their
workforce during the COVID pandemic.

The employee remains in employed and their statutory rights are
continued although not be required to work.

The Government is agreeing to meet 80% of salary costs of the
employee which is then paid to the employee up to maximum of
£2500/month



Guidance at gov.uk

Employer guidance

https://www.gov.uk/guidance/claim-for-wage-costs-through-the-
coronavirus-job-retention-scheme

There is additional guidance on making the calculations

https://www.gov.uk/guidance/work-out-80-of-your-employees-wages-to-
claim-through-the-coronavirus-job-retention-scheme

Employee guidance

https://www.gov.uk/guidance/check-if-you-could-be-covered-by-the-
coronavirus-job-retention-scheme



Who can be furloughed ?

Any of the following can be put on furlough, whether they work full time 
or part time:

• employees

• workers

• agency workers

• those on zero-hours contracts

• apprentices



Being paid through PAYE

Key to being furloughed is being paid through PAYE

The guidance talks about ‘employees’ but includes workers

Agency workers’ deemed employer will be agency including an
umbrella company

Foreign nationals can be furloughed

Employees on any type of visa can be furloughed

For those with visas who are not supposed to access public funds-the
guidance says that the employer application for funds on their behalf
will not be counted as ‘access to public funds’



What is the process?

Employers should be advising the employee in writing that they are to
be furloughed and seeking their agreement.

• Some businesses will furlough all staff

• However need not be all staff, and staff being furloughed can be
rotated

• Employees should be clear about how long being furloughed for and
what will be paid

• The employer needs to get the employee’s consent to reduce their
wage to 80%. The employer can top the wage up to 100%.



How should it happen?

• Employers must select people for furlough in a fair way to avoid any
discrimination.

 They should:

 get agreement in writing and be clear how much the employee or
worker will get paid during their furlough

 keep furloughed workers on the employer's payroll and continue
their employment contracts

 make sure furloughs last at least 3 weeks- can be taken off furlough
and then put back on it again.

 If someone disagrees with their employer's decision about being
selected for furlough or how much they’ll get paid, they should talk to
their employer and try to come to an agreement.

 Some employers will also want to get agreement that pay due and
owing since stopping work can be deferred until they receive
payment from the government.



Why is agreement necessary? 

• The change is a temporary variation of the employee’s terms and
conditions

 If employee’s pay reduced by 20% without agreement this is an unlawful
deduction of wages. If payments are deferred without agreement it is an
unlawful deduction.

 Must have end date to ensure that this is a temporary change and this
should be in the written agreement offered by the employer

 Also rules of scheme ask the employer to keep evidence of a written
agreement for 5 years. So must be written record. Employee does not
need to provide written response.

• ‘If an employer cannot reach an agreement [about furlough], they may 
want to change the written terms in an employee’s contract.

• ‘If there are more than 20 employees affected, employers will need to 
consult staff representatives (‘collectively consult’).’ ( ACAS guidance)

•



Dates and eligibility
• The scheme was originally to last from 1 March 2020 for three

months.

 Now announced will continue for an additional month to end of June
2020

• To be eligible the employee has to have been in the employer’s
employment at 19 March 2020.

• This has just been changed from 28 February 2020.

• Creating difficulties for some very new employees who have just
started. Employer also has to have given HMRC real time
information about the new employee as at 19th March 2020 at latest.

• It is possible if just started new job to go back to old employer and
ask if they will reinstate and furlough- but cannot force them and
need to think through this scenario carefully.

• If someone has been TUPE’d over to new employer after 19th March
2020 they can be furloughed and covered by the scheme.



Employees made redundant before or 
stopped working for an employer after 

28 February

• Can be re-employed and put on furlough and paid through scheme
from date furloughed.

 This can happen even if not re-employed till after 19 March 2020. It
is possible to re-employ them, put them on furlough and claim for
their wages from the date on which they were furloughed through
the scheme.

 This applies as long as the employee was on payroll on or before
28 February and RTI submission made on or before that.



How much will be paid under the         
Scheme ?

• Employers will get a grant to cover 80% of a person’s regular
wages, up to a maximum of £2,500.

• Firms will be eligible for the grant from the date the person ceased
work, from 1 March.

• The employer will pay the person at least 80% of their regular
monthly wages, up to a maximum of £2,500

• An employer can choose to pay more than the grant - but they do
not have to provided they have agreement. Some employers may
top up the wage to the full amount.

• An employer cannot choose to pay less than the grant

• Income Tax, National Insurance contributions, Student Loan
repayments and any other deductions (such as pension
contributions) will be deducted in the usual way.



How is the pay calculated? 

 Full-time or part-time employees on a salary, will receive 80% of
that.

 For those with variable pay being paid through PAYE by their
employer (or engaged by an employment business in the case of
agency workers) for a full year, employers will claim for the higher of
either:
• the amount earned in the same month last year
• an average of monthly earnings from the last year

 If pay varies and the person has been employed for less than a year,
employers will claim for an average of the regular monthly wages
since they started work.

 If you have been working for less than a month, your employer will
pro-rata your earnings from that month.

 The grant paid will be calculated based on regular, contractual pay,
such as wages, compulsory commission and past overtime. The
calculation will not include discretionary commission (including tips)
payments or bonuses, non-cash payments or benefits in kind.



Don’t want to go on furlough? 

The Government guidance states

 If your employer asks you to go on furlough and you refuse you may
be at risk of redundancy or termination of employment, depending
on the circumstances of your employer. However, this must be in
line with normal redundancy rules and protections.

 Aims of furlough- to avoid redundancies; to ensure non-essential
workers are able to ‘stay at home’. Likely to be best option in current
climate for now.



Don’t want to go on furlough? 

It is very important to ensure that changes to contractual terms and 
conditions under furlough are temporary and do not continue after the 
scheme is ended.

Positives- maintain 80% of income with hope of getting back to work, 
while being able to stay home for now.

Negatives- only receiving 80% of income and no tips, for example. For 
low paid workers this is a much reduced income that was already hard 
to survive on. Worrying about what happens at end of furlough period



Annual leave
Annual leave continues to accrue during furlough

Statutory right to at least 5.6 weeks /annum ( pro rata)

Can request annual leave during furlough- if granted should receive 
‘normal pay’- which means 100% of pay- usual wage or salary if fixed; 
average salary over last year and or since started work

Debate about whether employer can ask employee or worker to take 
annual leave during furlough- arguably not

Working Time Regulations  also just been amended

Extends period during which AL can be carried over and taken. At 
present can only carry over 1.6 weeks if agreed with employer. The 
changes allow up to 4 weeks to be carried over into the next 2 leave 
years where not reasonably practicable to take them before

E.g. key or essential worker not able to take holidays or furloughed and 
not able to take holidays or too sick and or self isolating



Other statutory rights

If off sick then should receive SSP as minimum or contractual sick pay

Can be furloughed when return

Person on long term sick can be furloughed, or person who becomes 
sick can remain on furlough

If on maternity leave should continue to received SMP ( SMA)

If on adoption leave, paternity leave, parental bereavement leave, 
shared parental leave or unpaid parental leave – same

If have contractual right to more than the statutory payments due then 
the employer is able to claim on the contractual element through the 
CJRS

Can be furloughed on return. Wages during furlough should be based 
on pre leave earnings or average earnings.



Sick leave 

• Employees currently on sick leave can be furloughed for business reasons.
An employee would no longer receive sick pay and would instead be
classified as a furloughed employee. This also applies for those on long-term
sick (if the employer chooses to do so), and the guidance makes clear that an
employer can claim under both the Scheme for such employees and the
statutory sick pay (SSP) rebate scheme, but not in respect of the same
period.

• Employees who become sick whilst furloughed must receive at least SSP. It
is up to employers to decide whether to move these employees onto SSP or
keep them on furlough, at their furloughed rate.

• If a furloughed employee who becomes sick is moved onto SSP, the
employer can no longer claim for the furloughed salary. Employers are
required to pay SSP themselves, although may qualify for a rebate for up to
two weeks of SSP if it is Covid-19 related. If employers keep the sick
furloughed employee on the furloughed rate, they remain eligible to claim for
these costs through the Scheme. ( Government guidance)



Other jobs

• If have more than one job each is treated separately

Can be furloughed from each of them or/

Remain at work in one/ furloughed in the other

• Can, if contractually entitled, work for another employer during
furlough and continue to receive furlough pay as well as earnings
from new job

• If not clear from contract may want to discuss with current
employer- would need to be available to return at end of furlough
period

• Volunteering –can volunteer during furlough



Good practice

• Be clear when furlough starts and ends

•

• Keep in touch with employer

• Can be brought in for training- should receive normal wage

•



Statutory Sick Pay
• People who cannot work due to coronavirus are eligible for Statutory 

Sick Pay  as minimum and or contractual sick pay

• Changes mean that employee will get  SSP from day one if absence 
coronavirus related.  (cf 4th day)

• This applies retrospectively from 13 March 2020

 Statutory Sick Pay is payable if self isolating  

 Either because have COVID 19 or symptoms

• Self isolating because living in same household as someone with     
symptoms.

• ACAS advises that employers use their discretion about what evidence, 
if any, they ask for

 Can self certify for 7 days

 If employees need to provide evidence to their employer that they need 
to stay at home due to coronavirus, they will be able to get it from the 
NHS 111 Online instead of having to get a fit note from their doctor 





Guidance on going to work

Government guidance on going to work is found here:

https://www.gov.uk/government/publications/full-guidance-on-
staying-at-home-and-away-from-others/full-guidance-on-staying-
at-home-and-away-from-others

Extremely high risk – recommended to shield

Vulnerable 

During the lock down- employer should not be insisting on 
someone who falls into the ‘vulnerable’ category- broadly 
determined by those who get flu jag for medical reasons

If do so risk putting themselves in material breach of the 
employment contract



Shielding
• It had been the case that  people who have been advised to shield could be put on 

furlough if for example it is not possible to work from home, or/ those who are 
staying at home with someone who is shielding- for the same reasons

• This could be requested of an employer

• Guidance on who falls into this group

• https://www.gov.uk/government/publications/guidance-on-shielding-and-protecting-
extremely-vulnerable-persons-from-covid-19/guidance-on-shielding-and-protecting-
extremely-vulnerable-persons-from-covid-19#what-is-shielding

• This was because they were not entitled to SSP

• Amendments to SSP regs came in on 16th April- to bring those issued with notice 
entitlement to SSP.

• Could be kept on full pay, treated as off sick with entitlement to SSP or contractual 
sick pay or furloughed (although guidance says possible some commentators seem 
unsure) 



Supporting those in vulnerable group
 Discrimination and unfair treatment

 If an employee is still being asked to go out to work and they believe they're at risk because they're in 
one of the vulnerable groups, it's important they talk to their employer.

 If they cannot follow guidance on social distancing at work or during travel to work, they should tell 
their employer they need to follow government advice and stay at home.

 Unfair treatment and dismissal

 An employee is protected by law against unfair treatment and dismissal, if it's because of:

 pregnancy

 age

 a health condition that's considered a disability under the Equality Act

 It does not matter how long they've worked for the employer.

 It could be unlawful discrimination on the grounds of pregnancy, disability or age if an employer 
either:

 unreasonably tries to pressure someone to go to work

 unreasonably disciplines someone for not going to work.   (ACAS Guidance)





Employee with severe anxiety afraid to      
attend work

 An employer should be sympathetic to any concerns staff may have and try to 
resolve them to protect the health and safety of the employee. For example, if 
possible, the employer could offer flexible working, or allow the employee to 
take holiday or unpaid leave.

 An employee with severe anxiety may find their condition is exacerbated by 
travelling or being in public places due to the increased risk of contracting 
COVID-19. If their anxiety prevents them from attending work in these 
circumstances, it is possible that they may be regarded as on sick leave and 
therefore entitled to SSP or contractual sick pay.

 Where an employee suffers from severe anxiety, this could amount to a 
disability under the EqA 2010. Medical advice should be sought as soon as 
possible from a specialist treating the employee, or occupational health, to 
determine whether the employee is disabled (if there is no recent diagnosis) 
and, if so, to see what adjustments, if any, should be made to assist the 
employee in continuing to work, such as home working or flexible hours.

 (Practical Law- guidance)



Time off for Dependents

Employees are entitled to reasonable unpaid time off work to deal with 
an emergency related to a dependent. 

This is an entitlement and employees should not be disciplined or 
sanctioned for enforcing this right.

“Reasonable” normally means sufficient time to put care arrangements 
in place and often means no more than a few days. It may, of course, 
be more difficult to make alternative arrangements during the 
coronavirus outbreak.

Employees with caring responsibilities can be furloughed 

Could request this from employer



Problems
Unlawful deduction of wages – talking, grievance, working under 
protest, Early conciliation notification within 3 months less a day; 
complaint in the ET ( normal time limit within 3 months less a day but 
may be altered by EC process. Within one month of date on EC 
certificate)

Dismissal- materially changing someone’s contract can amount to 
constructive unfair dismissal

Dismiss and re-employ on new terms- can be unfair dismissal

Resigning in haste- e.g. stressed, mentally unwell, should not be 
accepted by employer without more- try to retract- if employer does not 
give time to consider and or refuses to retract could be an unfair 
dismissal

Redundancy- varying someone’s contract to zero hours or materially 
changing terms can amount to a redundancy situation as well as 
situations where employer is formally following redundancy process



Redundancy

Furlough aims to avoid redundancies at this time

If an employer is considering making more than 20 people redundant 
then they need to consult with the workforce via their chosen 
representatives at least 30 days before any redundancies are planned 
(this rises to 45 days if 100 people or more are involved). Individuals 
must also be consulted and a fair selection criteria.

If employee been employed for more than 2 years, they are entitled to 
notice and a statutory redundancy payment.

The employer is expected to follow a fair redundancy process 

Failure to do so can result in an unfair dismissal. 



Eligibility and Time Limits
To bring claim for ordinary unfair dismissal need to have at least 2 
years service

Same for entitlement to statutory redundancy payment

Anyone dismissed entitled to notice ( unless gross misconduct) and 
accrued holiday pay

Unlawful deductions- no minimum period of employment 

Discrimination – no minimum period of employment 

Dismissal or detriment for raising issue relating to health and safety-
actionable with any length of service- can amount to automatic unfair 
dismissal.

The above may cover situations where disagreement about a safe 
place of work and or disputes about shielding

Time limits- 3 months less a day – must go through ACAS EC first



Final thoughts
Extremely stressful time

Employers and employees having to make decisions and changes very 
quickly

Discussion between employer and employee to resolve any differences 
going to be critical

Furlough provides a lot of options for employers in dealing with matters 
for now

Helping people to articulate concerns, remain in work at end of this

Using and or joining the union- where collective agreements will be 
seeking to protect employee positions/ can help employees articulate 
concerns, consultation and negotiation, access advice and support

Anyone can join a union whether or not collective agreements and or 
recognition- eg can help raise concerns anonymously for example, or 
raise collective grievances



Sources of information  

Very fast moving and changing

Gov.uk- all government guidance and most up to date

Acas has specific guidance on all COVID related matters- being 
updated regularly

https://www.acas.org.uk/coronavirus

Equality Advisory service

https://www.equalityhumanrights.com/en/contact-us/equality-advisory-
and-support-service

http://www.equalityadvisoryservice.com/app/ask-

TUC https://www.tuc.org.uk



kbolt@kbmediation.co.uk


