The future regulation of health and adult social care in England:
Consultation response from the Sainsbury Centre for Mental Health
The Sainsbury Centre for Mental Health (SCMH) is a national mental health charity.  Our response focuses on four specific issues with regards to the role of the proposed new regulatory body.  They are the importance of building upon the work of the Mental Health Act Commission (MHAC); the need for improved monitoring of Care Programme Approach implementation; the particular challenges of regulating  the ‘market’ for mental health care; and the need to establish the regulator’s role in prisons and other custodial settings.

The Mental Health Act Commission

The consultation document notes that the new regulator will ‘inherit and continue’ the work of the MHAC and that this will be subject to a separate review.

It is vital for the protection of mental health service users that the current role of the MHAC is not just protected in the new regulatory body but that its scope and impact are enhanced from the outset.  

The Commission currently benefits from visiting rights to hospitals and these must be retained in the new regulatory body.  The MHAC has a unique role in conducting themed reviews, visiting facilities to see how the Act is implemented and interviewing and being available to individual patients who are held under detention. All these are of great importance for the individuals who are held under the mental health legislation and the loss of any one function would be a major cause for concern.  The Commission’s biennial reports and surveys (most notably Count Me In) also form an important part of its remit to look beyond individual cases to wider trends in the use of the Mental Health Act.  

However, the Commission is very limited in its ability to secure improvements to services due to the limited information it receives about admissions under the Act and due to its power only to investigate cases of involuntary patients.
We believe that the MHAC’s visiting powers need to be extended within the new body to include people detained under the ‘Bournewood’ provisions of the capacity Act 2005 and people in hospital voluntarily but who are deprived of their liberties at ay time during their admission.  Currently, Commissioners who identify shortcomings in the care of people who are not detained have no power to investigate those concerns.

Providers of services to people detained under the Mental Health Act should have a duty to inform the new regulator of all compulsory and voluntary admissions, all discharges (including onto community treatment orders) and all deaths in those institutions.  Such data should include demographic information about the people concerned, including age, ethnicity and religion.  This not only creates important monitoring information about service use but informs the regulator of where people are detained or on CTOs and need to be visited.

Criminal justice settings

The NHS now has full responsibility for commissioning health care in prisons.  It is vital that consideration is given to how the new regulatory body will monitor and regulate provision of services both in prisons and among people on community sentences.

The Government has set out a principle for prison health care of ‘equivalence’ (Changing the Outlook, DH 2001).  It is clear that at present we are a long way from mental health care in prisons reaching an equivalent to what is offered in the community.  Primary mental health care for those with common mental health problems is rarely available at all.  Secondary care for those with severe problems is becoming established through the new inreach teams, but they are unable to offer an equivalent to the range of community teams that now exist in the community.

The new regulator will have a crucial role in ensuring the reality for people in the criminal justice system continues to improve and reaches an equivalent standard.  This should apply equally to those on probation and other community sentences as much to those in prison.  It will need sufficient powers to inspect services and clear criteria for monitoring the distinctive needs of people in these settings.
Care Programme Approach

The new regulator has the opportunity to bring together the roles of the existing bodies with regard to implementation of the care programme approach (CPA).  

Implemented in full, CPA offers a robust and effective framework for planning, delivering and monitoring care for people with severe and enduring mental health problems.  Surveys of service users indicate that CPA is popular among those who, with their carers and families, are involved in producing their own care plans.  However, the reality too often is that guidance is not followed, leaving service users unclear what they contain and assessed needs not met.
Monitoring CPA implementation provides a focus for the new regulator in determining how well both commissioners and providers (in health and social services) are discharging their duties.
Market regulation

The main thrust of current reform in the NHS is to promote a more responsive and efficient system of care through the introduction of market-type mechanisms such as choice, plurality of supply and payment by results.  As Chapter 2 of the consultation paper explains, this new system needs to be supported by an appropriate regulatory framework, essentially to deal with potential market imperfections such as monopoly power.  

Various conditions need to be in place for a market-based system to work well, thus minimising the requirement for regulation.  Most importantly, these include:

· appropriate market structures to promote contestability, including an absence of monopoly or monopsony power and few barriers to entry into the market by potential new suppliers
· the widespread availability of good information, including information on quality of services, outcomes and costs
· effective incentives to encourage efficiency and responsiveness.

The design of the regulatory framework clearly needs to take into account the extent to which these pre-conditions are already in place and this is likely to vary both geographically and by type of service.  For example, it is much easier to envisage the emergence of actively competitive markets in large urban areas than in sparsely populated rural ones.  

The key building blocks for the successful working of market mechanisms look to be particularly under-developed in the case of mental health.  The market as presently constituted is characterised by:

· large dominant providers, with a trend towards the increasing concentration of market power because of mergers between NHS trusts
· weak, passive commissioners, which is unlikely to be changed greatly by the recent re-organisation of PCTs or the introduction of practice-based commissioning
· poor information, particularly in the dimensions mentioned above (quality, outcomes etc), combined with a very uneven distribution of information between providers and commissioners
· an absence of incentives for good performance; for example, payment by results is not yet in place for mental health and is unlikely to be so for several years
· supply constraints that are probably more acute in mental health than in most other parts of the NHS, thus limiting the scope for effective choices; for example, many service users would like access to talking therapy, but this is often available, if at all, only after a lengthy wait
· other limitations on choice that are unique to mental health, most obviously the role of compulsory detention.

All these considerations suggest the need for more active regulation in mental health than in other parts in the NHS, certainly in the short to medium term while better market structures and supporting mechanisms are put in place.

Two examples may be used to illustrate the need for context-specific regulation.  First, the consultation paper suggests that commissioners should have the lead role in creating a market.  This is unlikely to be the case in the near future despite many attempts since the internal market was first created.  This problem is particularly serious in mental health, because of the pronounced asymmetries between providers and commissioners in market power and in information.   Reliance on commissioners to create diversity and plurality of supply looks unlikely to be successful in mental health, except perhaps in those relatively limited areas where the voluntary sector already plays an active role.  Other mechanisms for developing the market should therefore be considered.

Second, monopoly power is more pronounced in mental health than in other parts of the NHS, as ever-larger trusts have evolved because of mergers and other re-organisations.  The regulation of anti-competitive practices will therefore be particularly important in this area and in some circumstances may even include structural solutions such as de-mergers or the breaking-up of local monopolies.  The consultation paper is unclear on the question of which agency will take the lead on this aspect of regulation, particularly in relation to Foundation Trusts.

